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PlII'POSP: hI tIll' nntlll'C' 0(' H suhstitntp,

Calendm' No, ---

IN THE SENATE OF THE UNITED STATES-Hlth Cong,. 1st Bess,

S.787

To llnH'lltl tIlt, )l't-tlt'I'U) \Ynh-I' Pollutio!l Control .APt to <'1ll1'ify
the juJ'istlil,tion of thl' t'nilt.'d Htatl's O\'C'), ",lltl'I'S of'
thl' l'Hill-tI :-"Ha ll-s.

Hdl'I'/'l-d to tItl' ('ommittl,t, on -----------
OI'I)PI'pd to Ill' pJ'inlt.-d

III It I------

(}nlt.'I'I-t1 to lip on til<' tnhh- alHl to J)(, printed

A:\II'~~I>:\m~T I~ Tim ~~\'I'l'HE OF .\ HI'B:-;Tr'r'PTI~ intended
to hl l I'l'Uposetl hy _

\'iz:

Htl'ilw all nf'tPI' thl' PIHlt.'ting' c1ausl' and ins(l)'t til(' 1'01-

3 SECTION 1. SHORT TITLE,

4 This Ad ma," lw eitt'd as the "Cll'Hn 'YatC'I' Hl'stul'll-

5 tion ~\l'l",

6 SEC, 2, PURPOSES,

7 'l'h(' PIII'I)()ses of this ~\('l al'l'-

8 (1) to l'L'at'fil'm tItt' (lJ'ig'inal iUlent of COllg'I'l'SS

9 in l'II1ll't iliA' the Il\'dl'/'aJ \YIIlt.-I' Pollution Control Al,t
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1 Amendments of 1972 (Publie Law 92-500; 86 Stat.

2 816) to restore and maintain thc chemical, physical,

3 and biological intcgrit~' of the watcrs of the United

4 States; and

5 (2) to clearl~' dcfine the watcrs of the United

6 States that are subject to the ~'cderal \Vater Pollu-

7 tion Control Aet (33 U.S.C. 1251 et seq.) as thosc

8 fcatures that werc treated as such pursuant to the

9 final rulc (including the preamble to that final rule)

10 published at 53 Fed. Reg. 20764 (June 6, 1988)

11 and 51 Fed. Reg. 41206 (Novcmber 13, 1986), and

12 other applicablc rules and intCl'pretations as in effcct

13 on January 8, 2001.

14 SEC. S. FINDINGS.

15 Congress finds that-

16 (1) watcr is transpol-ted through interconnccted

17 hydrological cycles, and thc pollution, impairment, or

18 destruction of any part of an aquatic system may af-

19 fcct the chcmical, ph~'Sical, and biological integrity

20 of othcr parts of the aquatic R~'Stcm;

21 (2) "ground watcrR" arc trcatcd separatcb'

22 from Uwaters of the Unitcd Statcs" for purpOSCR of

23 the Federal Water Pollution Control Act and arc not

24 considered "waters of the United States" under this

25 Act;
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1 (3) the abi1it~, to meet the national objective of

2 the Fedcl'al \Yater Pollution Control Act (33 U,S.C.

3 1251 et seq.) has heen undermined b~' the decisions

4 of the United States Supreme Court in Solid'Vaste

5 Agency of Northern Cook County v. United States

6 Army Corps of Engineers, 531 U.S. 159 (Janua!")'

7 9, 2001) and Rapanos v. United States, 547 U.S.

8 715 (June 19, 2006), whieh have resulted in contU-

9 sian, permitting delays, increased costs, litigation,

10 and reduced protections for waters of the United

11 States;

12 (4) this Act rcaffirms Federal jurisdiction oyer

13 aU waters of' the United Stlltes, l\H the ~"ecleral

14 'Yater Pollution Control Act ",us applied und inter-

15 pretcd in the regnlutiol1s, guidance, and interpreta-

16 tions of the Environmental Protection Agcnc~' and

17 thc Corps of Engineers prior to the rulings of the

18 United States Supremc Court in Solid 'Vaste Agene;y

19 of Northern Cook County v. United States Arm~r

20 Corps of Engineers, 531 U.S. 159 (January 9,

21 2001), and Rnpanos v. United States, 547 U.S. 715

22 (June 19, 2006) nnd overturns the decisions of the

23 Supreme Court in those cases;

24 (5) Conl-,)'rcss supports the polic~' in effcct under

25 scetion lO1(g) of the Federal Water Pollution Con-
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1 trol Act (33 U.S.C. 1251(g)), which states that utllC

2 authorit~, of each State to allocate quantities of

3 water within its jurisdiction shall not be superseded,

4 abrogated or other\\~se impaired by this Act. It is

5 the further polie~' of Congress that nothing in this

6 Aet shall be construed to supersede or abrogate

7 rights to quantities of water which have been cstab-

8 lished by any State. Federal agencies shall co-opel'-

9 ate with State and local agencies to develop eom-

10 prehensive solutions to prevent, reduce and eliminate

11 pollution in coneert "~th programs for managing

12 water resources."j

13 (6) protection of intrastate waters, including

14 geographically isolated waters, is neeess8l" to re-

IS store and maintain the chemical, ph~~ical, and bio-

16 logical integrit~' of all waters in the United States;

17 (7) the regulation of discharges of pollutants

18 into intrastate watet·s is an integral purt ot' the com·

19 prehensi\'e clean water regulatory program of the

20 United States;

21 (8) small and intermittent streams, including

22 ephemeral streams, which have been jeopardized bJ'

23 the decisions referred to in paragraph (3)-

24 (A) comprise the majorit~· of ull stream

2S miles in the United States;
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I (B) serve critical biological and

2 hydrological functions that affect entire water-

3 !')hcds;

4 (e) rl~du(lc the intl'oduetion ot' poJlutants to

5 lurge strcllms and .'iveI'S;

6 (D) provide and purifY drinking water sup-

7 plies;

8 (E) arc especially important to the life cy-

9 cles of aquatic organisms; and

10 (F) aid in flood prevention, including rc-

11 ducing thc flow ot' highcr-order strcams;

12 (9) the pollution or other degradation of waters

13 of the United States, individually and ill the aggre-

14 gate, has a substantial relation to and effect on

15 interstate commercej

16 (10) protection of' intrastate wnters is necessary

17 to preyent substantial harm to intcrstnte commerce

18 and sustain a robust s~rstem of interstate commerce

19 in the future;

20 (11 )CA) waters, including streams and wetlands,

21 prO\~de protection from flooding; and

22 CB) draining or filling intl'astute wetlands and

23 clulilIlcJizing or tilling intrastate st.'cams elm <muse

24 or exacerbate flooding that causes billions of dollars
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1 of damages annuall~', placing a significant burden on

2 interstate commercej

3 (12) millions of individuals in the United States

4 depend on streams, wetlands, and other watcrs of

5 the United States to filter water and rechargc sur-

6 facc and subsurfacc drinking watcr supplies, protect

7 human health, and create economic opportunit~";

8 (13) source water protection areas containing

9 small or intel'mittent streams pro,~de water to public

10 drinking water supplies serving more than

11 110,000,000 indi"idual~ in the United States;

12 (l4)(A) millions of individuals in the United

13 States enjo~' recreational activities that depend on

14 intrastate waters, such as waterfowl hunting, bird

15 watching, fishing, and photogt'aph~'; and

16 .(B) those activities and associated travel gen-

17 crate hundreds of billions of dollars of income each

18 year for the tra\'el, tourism, recreation, and sporting

19 sectors of the cconom~' of the United States;

20 (15) acthitics that result in the dischargc of

21 pollutants into waters of the United Statcs al"C com-

22 mercial or economic in nature, and, in the altb)'rc-

23 gate, have a substantial effcct on interstate com-

24 mel'cei
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1 (16) a substantial number of the sources regll-

2 lated under the Federal \Vater Pollution Control Act

3 discharge into headwater streams that ma~' be inter-

4 mittent or seRRonal;

5 (17) more than 40 percent of those sources, or

6 14,800 facilities with individual permits issued in nc-

7 eordance with the ~"edcral \Vater Pollution Control

8 Act (33 U,S.C. 1251 et seq,), including induRtrial

9 plants and municipal sewage treatment s~'stems, dis-

10 charge into small or intermittent streams;

11 (18) protecting the quality of and rCb»ulating ae-

12 tivities affecting the waters of the United States is

13 a nceeSRa!'3' and proper means of implementing trea-

14 tics to which the United States is a pnrty, including

15 treaties protecting species of fish, birds, and other

16 wildlife;

17 (19) approximately half of North American mi-

18 gratolj' birds depend upon or arc associated with

19 wetlands and small ancl intel'mittent streams, includ-

20 ing ephemeral streams;

21 (20) approximately half of all threatened and

22 endangcl'ed species in the United States depend on

23 wctlands;

24 (21) for those I'casons, the protection of wet-

25 lands amI othel' watel's pro,idinlt breeding, t'eeding,
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1 and sheltering habitat for migratolj' birds and en-

2 dangered species is essential to enable the United

3 States to fulfill the obligations of the United States

4 under international tt'eatics for the conservation of

5 those species;

6 (22) protecting the quaHt~, of and regulating ac-

7 tivitics affecting the waters of the Unitcd StateN is

8 a ncccssaJ:\' and propcr means of protectiull' ji'cdcraJ

9 land, includi~g hundreds of millions of acrcs of

10 parkland, refuge land, and other land under }4'ederal

11 o,mcrship and thc wide array of waters encompassed

12 b~' that land;

13 (23) protccting the qualit~· of and regulating ac-

14 th~ties affecting the waters of the United States is

15 nccessary to protect ~"ede1'al land and waters f1'om

16 discharges of pollutants and other forms of dCgI'ada-

17 tion; and

18 (24) nothing in this Act or an~' amenument

19 made b~' this Act. establishes an~' ncw right of access

20 to private pl'opert~· fm' recreational purposcs.

21 SEC. oj. DEFINITION OF WATERS OF TIlE UNITED STATES.

22 Section 502 of the ~'cdcl'al 'Vater Pollution Control

23 Act (33 U.S.C. 1362) is amcndcd-

24 (1) bJ' striking paragraph (7);
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1 (2) b)T redesibrnating paragraphs (8) through

2 (25) as parn~rraphH (7) throngh (24), respectively;

3 and

4 (3) b~' uddinA' at the end the following:

5 "(25) \VATEHS 01·' TilE U~ITED STATES.-

6 "(A) I:"l GE:"lERAIJ.-The term 'waters of

7 the United States' means all waters subject to

8 the ebb and flow of the tide, the territorinl seas,

9 and nIl interstate and intrastate waters, includ-

10 ing lakes, rivCl's, streams (including intermit-

11 tent streams), mudflats, sandflats, wetlands,

12 slou~hs, prairie potholes, wet meadows, playa

13 lakes, and natural ponds, all tributaries of" anr

14 of the nbove wutel'S, and all impoundments of

15 the forc~oing.

16 "(B) EXCIJUSIO:"'s.-

17 U(i) PRIOR CO:"'VERTli:D CROPLA;'Il».-

18 'Yuters of the United States do not include

19 prior convcrted cropland. Notwithstanding

20 the determination of an area's status as

21 prior converted cropland by any other ~'ed-

22 eral agency, for the purposes of this Act,

23 the final authorit~, regarding jurisdiction

24 under this Act remains with the Environ-

25 mentnl Protection Agency.
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1 "(ii) \\rAS1'E TREAT~n!:NT SYSTE~IS.-

2 \\raste treatment ~'Stems, including treat-

3 ment ponds or lagoons designed to meet

4 the requirements of this Act (other thnn

5 eoo1in~ ponds which also meet the criteria

6 of this definition) are not waters of the

7 United States. This exclusion applies only

8 to manmade bodies of water which neither

9 were originally created in waters of the

10 United States (such as disposal areas in

11 wetlands) nor resulted from the impound-

12 ment of waters of the United States.".

13 SEC. 6. CONFORMING AMENDMENTS.

14 The Federal 'Vater Pollution Control Act (33 U .S.C.

15 1251 et seq.) is amendecl-

16 (1) b~' striking "navigable waters of the United

17 States" each place it appears and inserting Uwatcrs

18 of the United States";

19 (2) in section 304(1)(1) b~' striking uNAVIOABLE

20 wNrERS" in the heading and inserting "W~\TEHS OJt'

21 TUE UNITED STATES"; and

22 (3) by striking "navigable waters" each place it

23 appears and inserting "waters of the United

24 States".
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1 SEC. 8. SAVINGS CLAUSE.

2 Nothing in this Act (or an amendment made b)' this

3 Act) affects the applicability of the following provisions of

4 the li'ederal \Vater Pollution Control Act:

5 (1) Section 402(1)(1) (33 U.S.C. 1342(1)(1».

6 (2) Sm!tion 402(1)(2) (33 U.S.C. 1342(1)(2».

7 (3) Section 404(f)(l)(A) (33 U.S.C.

S 1344(f)(l)(A».

9 (4) Section 404(f)(1)(B) (33 U.S.C.

10 1344(f)( l)(B».

11 (5) Section 404(f)(l)(C) (33 U.S.C.

12 1344(f)(1 )(e».

13 (6) Section 404(f)(1)(D) (33 U.S.C.

14 1344(f)(1)(D».

15 (7) Section 404(f)(l)(E) (33 U.S.C.

16 1344(f)(l)(E».

17 (8) Section 404(f)(I)(Ji') (33 U.S.C.

18 1344(f)(1)(l~».

19 SEC. 7. REGULATIONS.

20 (a) PRO)IUI..OATIO~.-Not later than 18 months

21 after the date of enactment of this Act, the Administrator

22 of the Environmental Protection Agency llnd the Seeretalj'

23 of the Army shall promulgate such regulations as arc nee­

24 essary to implement this Act and the amendments made

25 b~' this Act.
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1 (b) RUIJES OF CONSTHUCTION.-Subjeet to the exelu-

2 sions in paraga'aph (25)(B) of section 502 of the li'ederal

3 'Vater Pollution Control Act (33 U.S.C. 1362) (as amend­

4 ed lW section 4), the term Uwaters of the Unitcd States"

5 shall be construed consistently with-

6 (1) the scopc of l"cdcral jurisdiction under that

7 Act, as interpreted and applied by the Emiron-

8 mental Protection Agenc~' and the Corps of' Engi-

9 neers prior to Janual'- 9, 2001 (including pursuant

10 to thc tinal rules and preamblcs published at 53

11 }i'cd, Reg. 20764 (June 6, 1988) and 51 111cd. Reg.

12 41206 (November 13, 1986»; and

13 (2) thc legislative authOl'ity of Congress under

14 the Constitution.


