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AMENDMENT NO). Calendar No.

Purpose: In the nature of a substitute,
IN THE SENATE OF THE UNITED STATES—111th Cong., 1st Sess.

S. 787

To amend the Federal Water Pollution Control Acet to elarify
the jurisdiction of the United States over waters of
the United States.

Referred to the Committee on B and

ordered to be printed

Ordered to lie on the table and to be printed

AMENDMENT IN THE NATURE OF A SUBSTITUTE intended
to be proposed by

\iz:
] Strike all after the enacting clause and insert the fol-
2 lowing:
SECTION 1. SHORT TITLE,
This Act may be cited as the “Clean Water Restora-

tion Aet’.

The purposes of this At are—

3

4

5

6 SEC. 2. PURPOSES.
7

8 (1) to reaffirm the original intent of Congress
9

in cnacting the Federal Water Pollution Control Aet
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9
Amendments of 1972 (Public Law 92-500; 86 Stat.
816) to restore and maintain the chemical, physical,
and biological integrity of the waters of the United
States; and

(2) to clearly define the waters of the United
States that arc subjeet to the Federal Water Pollu-
tion Control Act (33 U.S.C. 1251 et seq.) as those
features that were treated as such pursuant to the
final rule (including the preamble to that final rule)
published at 53 Fed. Reg. 20764 (June 6, 1988)
and 51 Fed. Reg. 41206 (November 13, 1986), and
other applicable rules and interpretations as in effeet

on January 8, 2001.

SEC. 3. FINDINGS.

Congress finds that—

(1) water is transported through interconnected
hydrological cycles, and the pollution, impairment, or
destruction of any part of an aquatic system may af-
fcet the chemieal, physical, and biological integrity
of other parts of the aquatic system;

(2) “ground waters” arc treated separately
from “waters of the United States” for purposes of
the chcral Water Pollution Control Act and are not

considered “waters of the United States” under this
Act;
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(3) the ability to meet the national objective of
the Federal Water Pollution Control Act (33 U.S.C.
1251 et seq.) has heen undermined by the deeisions
of the United States Supreme Court in Solid Waste
Agency of Northern Cook County v. United States
Army Corps of Engineers, 531 U.S. 159 (January
9, 2001) and Rapanos v. United States, 547 U.S.
715 (Junc 19, 2006), which have resulted in confu-
sion, permitting delays, inercased costs, litigation,
and reduced protections for waters of the United
States;

(4) this Act reaffirms Federal jurisdiction over
all waters of the United States, as the Federal
Water Pollution Control Aet was applied and inter-
preted in the regulations, guidance, and interpreta-
tions of the Knvironmental Protection Agency and
the Corps of Engincers prior to the rulings of the
United States Supreme Court in Solid Waste Ageney
of Northern Cook County v. United States Army
Corps of Engincers, 531 U.S. 159 (January 9,
2001), and Rapanos v. United States, 547 U.S, 715

(June 19, 2006) and overturns the decisions of the

Supreme Court in those cases;
(5) Congress supports the poliey in cffeet under

seetion 101(g) of the Federal Water Pollution Con-



O\ARP\ARPOO402.xml S.1.C.

O 00 N O W A WD

N N NN NN e Pt s gt et g et pema
2D B O N -~ O © ® 9 00 PR WP = O

4

trol Aet (33 U.S.C. 1251(g)), which states that *“‘the
authority of cach State to allocate quantitics of
water within its jurisdietion shall not be superscded,
abrogated or otherwise impaired by this Act. It is
the further policy of Congress that nothing in this
Act shall be construed to supersede or abrogate
rights to quantitics of water which have been estab-
lished by any State. Federal ageneies shall co-oper-
ate with State and loeal agencies to develop com-
prehensive solutions to prevent, reduce and climinate
pollution in conecert with programs for managing
water resources.’’;

(6) protecction of intrastate waters, including
geographically isolated waters, is nccessary to re-
store and maintain the chemical, physical, and bio-
logical integrity of all waters in the United States;

(7) the regulation of discharges of pollutants
into intrastate waters is an integral part of the com-
prehensive clcan water regulatory program of the
United States;

(8) small and intermittent streams, including
cphemeral streams, which have been jeopardized by
the deeisions referred to jn paragraph (3)—

(A) comprise the majority of all stream

miles in the United States;
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(B) serve critical  Dbiological and
hydrological functions that affect entire water-
sheds;

(C) reduce the introduction of pollutants to
large streams and rivers;

(D) provide and purify drinking water sup-
plics;

(E) arc especially important to the life cy-
cles of aquatic organisms; and

(I") aid in flood prevention, including re-
ducing the flow of higher-order strcams;

(9) the pollution or other degradation of waters
of the United States, individually and in the aggre-
gate, has a substantial rclation to and cffeet on
interstate commeree;

(10) protection of intrastate waters is neeessary
to prevent substantial harm to interstate commeree
and sustain a robust system of interstate commerce
in the future;

(11)(A) waters, including streams and wetlands,
provide protection from flooding; and

(B) draining or filling intrastate wetlands and

channelizing or filling intrastate streams can cause

or exaccrbate flooding that causes billions of dollars



O:\ARPUWRP09402.5m) 8.1.C.

O 00 =~ O W B W N e

D N NN DN et bt s s e bt bt Gt b ek
S OW N = O W 00 NN AW N = O

6

of damages annually, placing a significant burden on
interstate commerce;

(12) millions of individuals in the United States
depend on streams, wetlands, and other waters of
the United States to filter water and recharge sur-
face and subsurface drinking water supplics, protect
human health, and crcate ecconomic opportunity;

(13) source water protection areas containing
small or intermittent strcams provide water to public
drinking water supplies serving more than
110,000,000 individuals in the United States;

(14)(A) millions of individuals in the United
States enjoy reercational activities that depend on
intrastate waters, such as waterfowl hunting, bird
watching, fishing, and photography; and

(B) those activities and associated travel gen-
erate hundreds of billions of dollars of income each
year for the travel, tourism, recreation, and sporting
sectors of the ecconomy of the United States;

(15) activities that result in the discharge of

pollutants into waters of the United States are com-
merecial or cconomic in nature, and, in the agpre-
gate, have a substantial effect on interstate com-

meree;



O:\ARP\ARP09402.xm} S.L.C.

\O 00 ~2 O th £ W N —

BN NN N N N e s e et i bt et et el s
L H W N = O W 00 ~ & W h W N = O

7

(16) a substantial number of the sources regu-
lated under the Federal Water Pollution Control Act
discharge into headwater streams that may be inter-
mittent or seasonal;

(17) morc than 40 pereent of those sources, or
14,800 facilitics with individual permits issued in ac-
cordance with the Federal Water Pollution Control
Act (33 U.S.C. 1251 et seq.), including industrial
plants and municipal sewage trecatment systems, dis-
charge into small or intermittent streams;

(18) protecting the quality of and regulating ac-
tivities affecting the waters of the United States is
a neeessary and proper means of implementing trea-
ties to which the United States is a party, including
treaties protecting species of fish, birds, and other
wildlife;

(19) approximately half of North American mi-
gratory birds depend upon or are associated with
wetlands and small and intermittent streams, includ-
ing ephemeral streams;

(20) approximately half of all threatened and
endangered species in the United States depend on
wetlands;

(21) for those rcasons, the protection of wet-

lands and other waters providing breeding, feeding,
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and sheltering habitat for migl"atory birds and cn-

dangered species is cssential to cenable the United
States to fulfill the obligations of the United States
under international treaties for the conservation of
those species;

(22) protecting the quality of and regulating ac-
tivities affecting the waters of the United States is
a neeessary and proper means of protecting Federal
land, including hundreds of millions of acres of
parkland, refuge land, and other land under Federal
ownership and the wide array of waters encompassed
by that land;

(23) protecting the quality of and regulating ac-
tivities affeeting the waters of the United States is
necessary to protect Federal land and waters from
discharges of pollutants and other forms of degrada-
tion; and

(24) nothing in this Aet or any amendment
made by this Act establishes any new right of access

to private property for recrcational purposes.

SEC. 4. DEFINITION OF WATERS OF THE UNITED STATES.

Scetion 502 of the Federal Water Pollution Control

Act (33 U.S.C. 1362) is amended—

(1) by striking paragraph (7);
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(2) by redesignating paragraphs (8) through

(25) as paragraphs (7) through (24), respeetively;

(3) by adding at the end the following:
“(25) WATERS OF THE UNITED STATES.—

“CA) IN GENERAL.—The term ‘waters of
the United States’ means all waters subject to
the cbb and flow of the tide, the territorial seas,
and all interstate and intrastate waters, includ-
ing lakes, rivers, streams (including intermit-
tent streams), mudflats, sandflats, wetlands,
sloughs, prairic potholes, wet meadows, playa
lakes, and natural ponds, all tributarics of any
of the above waters, and all impoundments of
the foregoing, |

“(B) EXCLUSIONS.—

© “(i) PRIOR CONVERTED CROPLAND.—
Waters of the United States do not include
prior converted cropland. Notwithstanding
the determination of an area’s status as
prior converted cropland by any other Fed-
cral ageney, for the purposes of this Act,
the final authority regarding jurisdiction
under this Act remains with the Environ-

mental Protection Ageney.
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“(ii) WASTE TREATMENT SYSTEMS.—
Waste trcatment systems, including treat-
ment ponds or lagoons designed to mect
the requirements of this Aect (other than
cooling ponds which also meet the eriteria
of this definition) arc not waters of the
United States. This exelusion applies only
to manmade bodies of water which neither
were originally created in waters of the
United States (such as disposal areas in
wetlands) nor resulted from the impound-
ment of waters of the United States.”.
SEC. 5. CONFORMING AMENDMENTS,
The Federal Water Pollution Control Act (33 U.S.C.
1251 et seq.) is amended—

(1) by striking “navigable waters of the United
States” cach place it appears and inserting “waters
of the United States’’;

(2) in section 304(1)(1) by striking ‘‘NAVIGABLE
WATERS" in the heading and inserting “WATERS OF
THE UNITED STATES”; and

(3) by striking “navigable waters” cach place it
appears and inserting ‘‘waters of the United

States”’,
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I SEC. 6. SAVINGS CLAUSE.

2 Nothing in this Act (or an amendment made by this
3 Act) affects the applicability of the following provisions of
4 the Federal Water Pollution Control Act:

5 (1) Section 402(1)(1) (33 U.S.C. 1342(1)(1)).

6 (2) Seetion 402(1)(2) (33 U.S.C. 1342(1)(2)).

7 (3)  Seetion  404(f)(1)(A) (33 U.S.C.
8 1344(£)(1)(A)).

9 (4)  Scction 404(f)(1)(B) (33 U.S.C.
10 1344(£)(1)(B)).

11 (5)  Section  404(f)(1)(C) (33 U.S.C.
12 1344(£)(1)X(C)).
13 (6) Scction 404(f)(1)(D) (33 U.S.C.
14 1344(f)(1)(D)).
15 (7)  Section 404(f)(1N(E) (33 U.S.C.
16 1344(£)(1)(19)).
17 (8)  Seetion  404(f)(1)(F) (33 US.C.

18 1344(f)(1)(1M).

19 SEC. 7. REGULATIONS.

20 (a) PROMULGATION.—Not later than 18 months
21 after the date of enactment of this Act, the Administrator
22 of the Environmental Proteetion Agency and the Scerctary
23 of the Army shall promulgate such regulations as are nee-
24 cssary to implement this Act and the amendments made

25 by this Act.
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1 (b) RuLES OF CONSTRUCTION.—Subjcet to the exclu-

2 sions in paragraph (25)(B) of section 502 of the Federal
3 Water Pollution Control Act (33 U.S.C. 1362) (as amend-
4 cd by scetion 4), the term “waters of the United States”
5 shall be construed consistently with—

6 (1) the scope of Federal jurisdiction under that
7 Act, as interpreted and applied by the Environ-
8 mental Protcetion Agency and the Corps of Engi-
9 neers prior to January 9, 2001 (including pursuant
10 to the final rules and preambles published at 53
11 Fed. Reg. 20764 (Junc 6, 1988) and 51 Fed. Reg.
12 41206 (November 13, 1986)); and

13 (2) the legislative authority of Congress under
14 the Constitution.



